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PREFACE

Twelve years ago “he United tlations Conference on the Human Dnvironment
(Stockholm, 5=16 June, 1972) adootsd the Action PPlan for the Human
Crivironment, including the General Principles for Assesament and Control
of Marine Pollution. In the light of the reaults of the Stockholm
Conference, the United Nations General Assanbly decided to establish the
United Nations Envirorment Prograrme [UNEP) to " serve a3 a focal point
for envirommental action and co~ordination within the United Nations
system " (General Assembly resolution ¥XVII of 1S December, 1972). The
crganizations of the United Nations system were invited to " adopt the
measures that may be requirved to undertake concerted and co—ardinated
programmes with regard to internaticonal envirormental problems " and the

" intergovermmental and non—qoverrmantal " were also Lrvited "to lerd
their full support and ccllaboration to the United Nations with a view

to achieving the largeat possible degree of co-operation and co—ardinaticn™.
Subsequently, the Governing Council of UNEP chose " Coeans " as ona of the
priority areas on which it would focus efforts to fulfil its catalytic
ard co~ardinating role,

The Regional Seas Prograrme was iniciated by UNEP in 1974. Since then
the Governing Council of UNEP has repeatedly endorsed a regional approach
to the ocontrol of marine pollution and the management of marine and
ooastal resources and has requested the develooment of regional action
plans.

The Regional Seas Programme at present includes eleven regions (1) and
has over 120 coastal States participating in it. It is conceived as an
action—orientad nrogramme having concern not only for the consequences
but also for the causes of envirormental degradation and encqQmpassing a
canprehensive aporoach to cambating envirommental problems through the
management of marine and coastal areas. Fach regional acticm plan is
forrulated according to the needs of the region as nerceived by the
Goverments concerned. It is designed to link assessment of the quality
of the marine erviromment and the causes of its deterioration with
activities for the management and develomment of the marine and coastal
enviroment. The action plans pranote the parallel develomment of regional
legal agresments and of action-oriented programme activities (2).

(1) Mediterranean, Kuwalt Action Plan Region, West armd Central Africa,
Wider Caribbean, Fast Asian Seas, South-East Pacific, South Pacific,
Red Sea ard Gulf of Aden, Bast Africa, South-West Atlantic and Scuth
Bsian Seas.

(2) UNEP : Achievments and nlanned dswveloment of UNEP's Regional Seas
Progranmme and ocanparable programmes soomsared by other bodies. UNEP
Regional Seas Reparts and Studies No. 1, UNEP, 1982.



The idea for a regional Scuth Pacific envirorment management programme
came from the South Pacific Camission (SPC) in 1974, Consultations
betwean SPC and UNEP led, in 1975, toc the suggestion of arganizing a
South Pacific Conference on the Human Envirorment. The South Pacific
Burean for Econemic Co-cveration (SPEC) and the Econamic and Social
Camission for Asia and the Pacific (ESCAP) soon jolined SPC's initiative
and UNEP supported the develomment of what became known as the South
Pacific Regional Ernwironment Programme (SPREP) as part of its Regional
Seas Progranime.

A Co-ordinating Group, ocongisting of representatives from SPC, SPDC,
ESCAP and UNEP was estaplished in 1280 to co-cordinate the preparations
for the Conference.

The Conferenca on the Human Envircrment i{n the South Pacific was convened
in Rarotornga (8-11 March, 1982), It adooted : the South Pacific Declara-
tion on Natural Respurces and Enviromment of the Scuth Pacific Region ;
and agreed on the administrative and financial arrangements needed to
sunport the implementation of the Action Plan and on the workplan for

the next phase of SPREP (3).

To facilitats the Action Plan, thils report has been wroduced by Mere Pulea
and the sponsors would like to express their gratitude to her.

(3) SPC / SPBEC / ESCAP / UNEP : Action Plan for Managing the Natural
Resources and Enviromment of the South Pacific Region., UNEP Regional
Seas Reports and Studies No. 29, UNFP, 1983.



Customary Law Relating te the Environment

gbstract

Before attempting to discuss the 1ssues of customary
law and the environment, let us first of 2ail attempt to
define what we mean by custom and customary law.

What 1s custom? Is custom a set of written or
unwritten rules to which people must conform, or is it a
ritual or process where conformiiy is vital for the practice
of that particular activity or custom whether it be social
as found in the customs of marriage, or economic as found in
the various customary practices of ctraditional £fishing and
management of resources? Custom 1s all these things.

Further, does custom dictate petterns of behaviour,
the violation of which 1invokes action to bring about
obedience; or 1is it a process or way of solving disputes
through rituals of apologies, compensation or redress? Does
custom evolve through a particular form or procedure, or
simply through long usage and final recognition as such?

Some writers claim that unwritten c<ustomary law 1is a
part of a people's culture which has been handed down since
time immemorial, but adapts to meet the particular needs of
the people in times of change. Other writers however, claim
that what men call customary law, customary land rights, and
so-called vacant and waste-land, were in fact all invented
by colonial cedification.

In spite of the changes brought about by the written
law to regulate or obliterate some of the basic customary
law and practices of the people as found in traditional
systems of environmental management, customary law and
practices tend to continue as part of people's way of life.
The existence and continuation of the body oOf customary law
not only serves to malntain tradition, but can also be
effectively linked into the nexus of development and
protection of the environment.

Customary law, practices and institutions cannot yet
be replaced by written legislations, administrative
directions and formal courts as customary law continues to
be

the primitive counterpart of a Record Office
in which parchment has not yet replaced the memory
of men.



DROIT COUTUMIER ET_ENV(RONNEMENT

- RES U ME -
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Avant d'essayer de traiter des problémes du dreit coutumier
et de l'environnement, 1l convient de proposur une définition deg
la coutume er du droilr coutumier,

Qu'egt-ce que la coutume? Esr=c¢ un ensemble de rlplesr,
Bcrites ou non, auxquelles les gena doilvent se conformer. ou
est~ce un rite ou un processus dont Le respect eat capital pour
l'exercice d'une acrivité ou courume donnée, qu'elle soft d'ordre
gocial comme les coutumes du marfage, ou d'ordre économique comme
les diverses prariques coutumiéres de la péche trraditifonnefle at
de la gestion traditionnelle des ressources? En faic, la covtume
c'ebgt rout cela 3 la folils.

Par ailleurs, la coutumv imposw-t-elle un mode de cumporte-
ment dont le non-respect entralne des mesures coercitives on est~-
elle un woyen de régler des conflits par des cérémonies d excuse,
de dédommagement ou de réparation? La coutume résulte-t-elle
d'une forme ou d'un processus particuliers ou est-elle simplement
1'aboutissement d'usages ancestraux déhouchant en fin de compte
sutr une reconnaissance duv phénoméne en vant gue tel?

Selon certains auteurs., !¢ droit coutumier non écric fail
partie de la culture populaire aprés avolr été rraosmis depuls
des temps Immémoriaux, mais {1 s'adapre aux besoins spéciflgues
des gens dans les périodes d'Gvolution. Pour d'autres cependant,
ce que les hommes appellent droit coutumier, dreoits fonciers
coutumiers et les norions de rerces non occupées ou en friche
relévent en fait d'une codification inventeée par le régime
colonial.

Malgreé les changements introduirs par le dreit écrit pour
contrdler ou faire disparaftre certaine des droirs et pratiques
coutumiers fondamentaux gque 1'cn (rouve dans les systémes tradi-
tionnels de gestion de l'environnement, les drolls et praciques
coutumiers se maintienaonent et f{opt partie iptégrante du mode de vie
des gens., L'existence et la pérennité de |'ensemble des droits
coutumiers servent non seulement a préserver la rradition, mais
pPeuvent aussi Etre rattachées 3 la mise en valeur =2c¢ 3 la protectian
de l'environnement.

Le drolt coutumier, les pratigues et les institutions cou-
tumiéres ne pauvent pas 8rre remplacés par des dispositions
législacives &crites, par des instroctions administratives er
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CUSTOMARY LAW RELATING 1'Q THE ENVIRONMENT

AN OVERVIEW

I.Introduction

1. In the 'Overview of Environumental Proteccion Legilslation
in the South Pacific Countries' compiled by Venkatesh and
Va'ai In June 1981 for the Socuth Pacific Regional
Environment Programme (SPREP), a number of important
recommendations were imade. Amongst these was the need to
identify ‘"existing customary contrals relevant to ths
protection and conservation of the environment” and " for
legislation to be effective they must, as far as possible,
be. harmonized with customary practices to ensure that they
are effective and can be enforced"[1].

2. The South Pacific Commission has defined the task for
this paper as:-
collect and collate informatcicn on customary law
and practices relevant to che protection of the
coastal and marine environment of the South
Pacific Region.

3. It is necessary however, to give some attention to the
existing legal systems and other relevant contributions of
law in order to assess the role of customary law and
practices within the existing legal systems in the Pacific.

4. The focus on customary law seems to have arisgen directly
with the emergence of independence in some Paclfic countries
and dissatisfaction witn the inherited legal systems.
Writers such as Narakobli claim that the "external legal
order with 1its own prejudices and pre-conceived notions
comes into conflict with the traditional legal system"[2].
This raises for question the framework in which we attempt
to examine customary law and development theories 1in a
Pacific island context and the opportunities that exist for
the development of customary law &g common law (i.e.not
statute law). To this end, the paper will focus on the role
and scope of customary law; cthe incorporation of customary
law into the legal system; basis ¢f tenure; and the main
categories of customary: rights and practices to land,
coastal and marine resources.




5. Rescurce material for this paper has been taken from

works of writers on the  subject; traditional elders
recognized to be repositories of customary law; national
constitutions and legislations; the Judgements of the
courts; and the writer's experiences as a Pacific Island
lawyer . These form the main basis for the statements of
principles.

II.WHAT IS CUSTOMARY LAW ?

6. Since independence ftrom coulonial adminlstration, the
search for a more meaningful legal system in some countries
has 1included, amongst other things, the incorporation of
customary law into the formal legal system. But what 1s

customary law? 1f we are to investigate customary law when
and where do we find iv? Is 1t the traditional or ancient
law; or the law administered by customary <ourtis; or current
customary law; or just unwritten custom?

7. The term 'customary law' used 1n tLhis paper 1is a gengric
one whose source 1is found 1in both written and unwritten
forms. The range does not only cover customary practices
but patterns of behaviour and social norms, the viclation of
which 1invokes coercive procedures. Iu some countries,
customary law and practices are codified. Where no
codification exists, customary law for any particular area
becomes even wore difficult to define as wide ranging
variations consisting of a variety of different principles,
norms and rules are known to exist in one small area or

community. On the other hand, custom may not be a set of
rules but a process or way of solving or providing
alternatives to problems. Some of the rules or ways of

solving problems state wide and general principles of
morality and public policy and constitute a framework for
justice. Not only are customary laws changing today, they
are subject to different kinds of changes.

8. In search for a definition of customary law, Hoecbel[3]
defines 'law’ thus:- “a social norm is legal 1f its neglect
or infraction is regulavrly met in threat or in fact by the
application of physical force by an individual or group



possessing the socially recoynized privilege of sO acting”.

Kobben[4] states that this definition, the core of which
lies in the words 'physical force', is 1in accordance with
what 1is wusually considered law in western sociely. The

disadvantage of this definition, he states, 1s that:-

it is too western to be suitable for intercultural
use. However, the brcad interpretation of the
definition applies 1in partigular to the words
'socially recognized privilege'. In NN
society... when an aggrieved 1individual himself
takes action to redress a wrong ... Hoebel regards
this as a legal deed provided the individual
enjoys the approval or tacit support of public
opinion. In situations like these, public
opinion, he reasons, functions as a court; the
individual taking action acts as a public officilal
pro tempore, pro eoc solo delicto.

9. Whether Hoebel's definition could be considered
appropriate for a definition of 'law' in Pacific societies
opens the way for further examination.

10. Kobben[5) also considered Pospisil's definition where
“law 1is conceived as rules or modes of conduct made
obligatory by some sanction which 1s 1imposed and enforced
for their violatlon by a controlling authority.” The term
‘law' in this definition 1s also used when the sanctions are
of a psychological nature such as ostracism, ridicule,

avoidance or denials of favours. To Pospisil, the effects
of the sanction is more important than its form. He reasons
that psychological sanctions often exercise as strong a
control as do physical sanctions. The effect of economic

and political sanctions cannot be overlooked.

1ll. Not only do sanctions of a physical nature as described
by Hoebel or of a psychological nature as described by
Pospisgil fall within the ambit of what might be considered
'"law' in Pacific societies, but a mych wider interpretation
such as the role of religio-magical or supernatural
sanctions might also be considered.

12. It could be said that the fear of supernatural
retribution is actually a part of Pacific island 'law'. The
punishment bringing about illness, death or misfortune not
only to the offender but to his Kin group or community is an
effective force in maintaining standards of social
behaviour. Conformity and co-operation therefore 1is vital
not only for social, economic and political activities, it
1s vital to the cohesiveness of the group and well being of



the community. The threat of supernatural retribution 1in
some Pacific societies is jguite well Xnown 1n the promotion
of health, sanitacion, conservation and management of
natural resources. In sDine conmunities, animais are
assocliated with ancestors and therefore are not kKilled or
eaten. Plants associated with burial grounds and cult sites

are given protection. To persons who damage crops, plants
and trees or defecate on the land of others this threat of
bad magic could be said to promote  conservation  and
sanitation.

13. Closely related to these elements that could Dbe
described as 'law', are other aspects such as the exposure
to ridicule through sonj; and dance which could convey ta the
individual or group, contempt for certain behavicur or
actions. There are numerous examples which illustrate this
in Pacific societies. In addition to this is the mediation
of disputes, compensation and exile. Although exile is less
known these days in Pacific communities, it has existed in
the past {e.g. for acts of adultery) as & method of avoiding
trouble or as a punishment for making 1t. The mediation of
digputes often follows numerous acts of transgression. The
range is wide and covers such acts as elopement, adultery,
stealing, incest, quarrelling, controversy over land,
fishing, forestry rights and so forth. Certain acts such as
quarrelling, elopement or stealing, for example, are usually
handled by family members of the offender with appropriate
gifts and apology rituals in order to seek the goodwill and
forgiveness of the injured party. Often through the
mediation of dispute, if the injured party, the offender and
the community feels that redress made 11n kind 1is also
appropriate, compensation is usually made. Compensation is
not made according to set procedures nor 1s it regular or
systematic but only what 1s considered reasonable, just and
proper by the injured party, the group, or the community.

14. Interpreting within these broad terms, what precisely is
customary law? There 1s no single, clear definicion. The
changes occuring 1in Pacific societies due to economlc and
soclial development and political independence necessitates
that customary law be broadly interpreted.



ITI. PACIFIC LEGAL SYSTEMS TODAY.

15. The legal systems found in Paclfic 1islands rtoday have
their basis or are tied in one way or another to colorial
legislation. In the main, laws have Dbeen inherited from
Britain, France, and the United States. The legal systems of
Papua New Guinea, Fiji, Tonga, Western Samoa, Tokelau, Niue,
the Cook Islands, Nauru, Solomon Islands, Kiribati, Tuvalu
and Vanuatu are based on the Engylish system; those of
American Samoa, Guam and the United States Trust Territories
of the Pacific 1Islands are based on a mixture of the
Continental, Japanese and American systems, although the
American system derives its original principles from English
common law. New Caledonia, Wallis, Futuna, Tahiti and
Vanuatu have systems based on the French Civil Code.

(a) Separate Laws

16. The legal systems however, do not only have sources
originating in <colonial 1legislations, but within some
countries the colonial legal systems distinguished laws for
Europeans and laws for 'natives'. In Fiji for example, a
system of separate laws was devaloped for Jifferent ethnic
groups. A separate body of laws was set out under the
Fijlian Affairs Act for Fijians[6]. Co-existing are separate
laws passed to protect certain limited interests of groups
such as the Banabans[7] and Rotumans[8] but they only apply
to the Banabans 1living on their home island of Rabi and the
Rotumans living in Rotuma.

(b)Other Sources

17. Laws of Commonwealth countries such as Ausftralia and New
Zealand have also influenced the development of laws in some
Pacific Islands. Not only were laws introduced into those
territories that were administered by them but also to other
countries where they had no jurisdiction. An example of
this can be found in the adoption of New Zealand law as part



of the law of Tongal[9].

18. Countries such as Papua New Guinea and Nauru have
adopted various Australian statutes such as the Queensland
Criminal Code 1899 and WNauru has alsc adopred legislation
from Papua New Cuinea such as the Reglstration of Births,
Deaths and Marriages Ordinance 1912 of the Territory of
Papua. Also Niue had appllied to 1t the Cook Islands Act 1915
and its many amendments, although the Niue Act 1966 repealed
and replaced those provisions in the Cook Islands Act which
applied to Niue. Niue has Leen a self governing state and 1n
free association with New Zealand since 1974 put 0o New
Zealand statutes or suvordinate legislation extends Lo Niue
except with 'request and consent' from Niue.

19. The Cook Islands, also a self qoverning state i [ree
association with New Zealand has as 1ts bhasis of law the
Cook Islands Act 1915 and its subsequent amendments. This
Act also provides that the laws of England as existing on
the 1l4th. January 1B40 (being the vyear New Zealand was
established as a British colopny) also apply. New Zealand
statutes 1f expressly stated, also apply to the Cook
Islands. The Cook Islands AcL also declared a number of Hew
Zealand Acts to apply.

20. Similarly, in Tokelau, a New Zealand dependency, the
Tokelau Island Act 1948 and 1ts amendments form the basis of
Tokelau's legislative administrative and Jjudicial systems.
The laws of the Gilberts (Kiribati) and Ellice (Tuvalu)
Islands colony which were 1in force in Tokelau immediately
before New Zealand assume.d responsibility for the
administration of the territory were continued 1in force.
Many of these laws became out Of date and were replaced by
laws more suited to conditions in Teckelau. The laws of
England as they existed 1in 1840 also technically apply o
Tokelau except where they are inconsistent with the Tokelau’
Act 1948 or any other enactment in force in Tokelau. HNew
Zealand statutes do not apply to Tokelau unless expressed to
do so.

21. Baving briefly portrayed the multiplicity of lews within
the existing 1legal systems, the legal structures 1in some
countries are similarly affected. A brief wview with
examples will hopefully indlcate that Pacific countries have
Lnherited complex legal structures and this must De
understood to appreciate the complexities of 'law' in
Pacific societies.



(¢)Structures and Procedures

22. 1In some countries, apart from Magistrates Courts,
Supreme Courts, High Courts and Courts of Appeals, there are
alsc Village Courts as found i Papua New Guinea, Village
and Island Courts 1in Vanuatu, Tixina and Provincial Couris
in Fiji,the Privy Cownncil in Tonua, Lamd Courts in Niue,
Cook Islands, Kiribati; the Lands and Titles Court in
Western Samca; the Lands Commlttee In Nauru  atd  the
Customary Lands Appeal Court in Sclomon 1Islands. These

courts do not limit theilr Jurisdiction solely to lands and
chiefly or noble titles, but zlsc w0 compensation, local
adoptions, maintenance and divorce and in some cases, minor
offences. In countries where there are separate bodies of
laws in respect of different ethnic groups as found in Fiji,
separate legal structures are alsc found such as the Lands
Court for the Banabans under the Banaban Lands Act. Scme of
the distinguishing features of these courts as compared to
Magistrates Courts and High Courts are that these courts ae
restricted to nationals; laymen can be used to preside 1in
the proceedings; court penalties are usually low and use can
pe made of customary law.

23. Not only legal structures within =ach country are found
to be complex, legal procedures in some countries are also
found to be complex and burdensome. For example, Tokelau 1is
a territory consisting of three atolls varying in length
from 90 meters to 6 kilometers and in width from a few
meters to 200 meters with no point rising higher than 5
meters above sea level. It has a population under 2,000.
The Tokelau Islands Amendment Act 1970 gave the High Court
of Niue, civil and criminal jurisdiction in Tokelau as if
that Court had been established as a separate Court of
Justice in Tokelau; and the Supreme Court of New Zealand, an
original and appellate jurisdiction. One can only speculate
on the effect of an over elaborate system in relation to the
size and resources of this small group of atoll people.

(d)Traditional Features

24. In addition, there are local traditional features within
Pacific systems which are well established and recognized.
In Tokelau the Faipule (head of the 1island) and Pulenuku
(head of the wvillage) are traditional roles which are
recognised and given some statutory protection in law.
Traditional chiefly systems in some countries are given much
more effective power than other chiefly bodies. 1In Vanuatu,
provision is made in the Constitution for cthe Natiomal
Council of Chiefs to be composed of custom chiefs. One of



the functions of che Council 1s ©o dlscuss all matters
relating to custon ani “radition not only for the
preservation and promotion of culture and languages but alsoc
to be consulred on any gyuestion relating to tradition and
custom in connection with any Blll before Parliament. In
Fiji, the Fijian Affairs Act makes provisicn Iu respect of
the Fijian people for a Council called The Great Council of
Chiefs whose duty 1s to make recommendations and proposals
for the venefit of the Fijian people. In Western Samva, the
village Fono (council) is presided over bv the Matai (chief)
who regularly deals with local offences and with conduct
which threatens village harmony. The Fono, described as the
'watchdog of Samoan customs' 18 the most institutlonalized
traditional 'court' 1in the Pacific.




1V. ROLE AND S5COPE OF CUSTOMARY l.Aw.

25. The fundamental principles relacting -3 the Pacific
territories colonised by Britarn was that the laws,
prevailing in England was extendeas o bthem. Where there was
unwritten systems of customary iaws, special difficulties
arose, As far as possible, recaqnition of some customary
law was allowed, subjecl of oourse te the over-riding force
and effect of the writcen law g English Common Law  and
Fquity. Thus we are faved with interpreting 'law' as a
system of written rules and procedinres of litigation in the
context of formal conrts{lu.. liowever, the introduction of
these wrilten laws and thei1r attendant court systems does
not necessarily mean that the Pacific societles lacked

'legal' procedures or abstracr conceptions of law[11].

26« Western legal councepts that are inherent 1n our laws
today are applied to Pacific  societies without much
nmodification. Since legal concepts are defined :in relation
te a complete system, 1t is highly unlikely that they should
fit into a very different social system precisely and
specifically. According to Lord Uenning, the English commen
law cannot be applied to foreign land without considerable
gualification.

1t has many principles af manifest Justice and

good sense which can be applled with advantage to

people of every race and colour al! the world

over; pbut 1t also nas many reflinements, subtleties

and technicalities which are nol suited to other

folk...In these far lands itne people must have a

law which they understand and which they will

respect 127,
Thus Lungsgaarde, refering to  the transformations in
Gilbertese law, states that "both procadural and substantive
aspects of traditicnal Gilbertese law have been dramatically
transformed following the impositicn of British political
rule over the Gilbert Islanas"[13].

(a) Constitutions

27. dHowever, with independence some Pacific countries have
been examining their existing legislation and the role that
customary law assumes within the legal system. For example,
the Law Reform Commlssion of Papua New Guinea has published
several reports advocating the extensive use of customary
laws and institutions in the developnent of thelr legal
system. One of the most interesting and important proposals
was made by the Commissicn in thelr working paper on the
Declaration and Development of the Underlying Law[1l4]. It
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proposes amendment to the Jonstitution which would give
customary law greater prominence, so that if the written law
does not determine a matter Lefore the Court, one should
first turn to customary i+ and 1f customary law was not
applicabkle then tne English ceomwon law should be applied.

28. The Solomon Islanag Constitution makes provision for
the inclusion of custonary law as part of the law of Solomon
Islands, but customaty,; law dJdoes not apply f 1t is
inconsistent with the Constitution or an Act of Parlieament.
An Act of Parliament, however, may provide for tne proof and
pleading ot customary law for any purpose; regiiate the
manner or the purposes for which customary law may be
recognized and provide a resolution to conflicts involwving
customary laws[L5].

29. 'The Constitution of Vanuatu provides that "if there is
no rule of law applicable to & matter before it, a Court
shall determine the matter according tu substantial justice
and wherever possible 1n conformity with custom.™
Parliament also makes provision for the "wmanner of the
ascertainment of relevant rules of custom, and may 1in
particular provide for persons knowledgeable 1n custom to
sit with the judges of the Supreme Court or the Court of
Appeal and take part in its proceedings"[16]. The fourth
Principle of Declaration in the Preamble to the Constitution
of Kiribati states that-:

we shall continue to cherish and uphold the

customs and tvaditions of Kiribatz.

(b) Statutes and Regulations

30. Where the preservation and/or recognition ol customary
law is not embodied in the Constitution, some countries have
given recognition of certain customs in a range of statutes
and regulations, (for example, the Gilbert and Phoenix
Islands Lands Code). These are mostly found in laws relating
to natural resources such as land, forests, fishing and
'social' legislation relating te adoption, marriage, divorce
and maintenance.

3l. For example, 1in Papua New Guinea, the Native Customs
Recognition Act which came into force in 1964 was the first
comprehensive treatment of the role of custom i1n the legal
system, but according to Welisbrot[17] 'it had little impact
on the system.' He states that section 6 of the Act bars
recognition of custom where:-

(a) it 1s repugnant to the general principle of




humanity; (b) Lt is inconsistent witn the statute
or regulation; (c) 1t 1is contrary to public
interest or would result 1n Aap 1njustice in A
particular case; or (1) 1t would adversely affect
the welfare of a chilwe, Grven that 35O many areas
of the law, ... are covered by statute, and gilven
the wide scope of the restrictions...it 18 easy to
see why the Act has not resulted 1 more
widespread recognition of local custow. There are

nunerous cases on record in which the court has
refused to recognize custom under either the
repugnancy clause or public interest or both. The
Act only provides for the circumstances 1in which
custom may be pleaded and recognized, but 1t does
not prescribe that parties should adduce evidence

of custom  when relevant. The independence
constitution of 1975 emerged 1n Lts final form
after considerable conflict...over the preclse

role of custom in the emerging legal system....
The pre-eminence of custom found its way into the
national goals and directive principles contalned
in the preamble to the constitution, which are
non—justiciable in themselves but are relevant 1in

construing positive law, detenuining putzlic

policy, and formulating a Papua New Guinea common

law.
32. In Western Samoa, the Land and Titles Protection
Ordinance 1934 gave the Land and Titles Court jurisdiction
over disputes affecting all property held according ¢to
Samoan custom and succession to Samoan customary land. In

disputes over the Matal title, the same Ordinance required
the Land and Titles Court to make such orders in respect of
titles "as may be necessary to preserve or define the same
or the rights or obligations attachling thereto in accordance
with customs of the Samoan race and all laws in Samoca with
reference thereto.”

33. In the Cook Islands, the Cook Islands Act 1915[18] gives
recognition to natlive customs and makes the folliowing
provision in relation to land:-

Every title to and interest in customary land

shall be determined according to ancient custom

and usage of the Natives of the Cook Islands.

34. In Nauru, the Custom and Adopted Laws Bct 1971 and

its subsequent amendments makes better provision for
the institutions, customs and usages of the Nauruans ...
(provided that they are not abolished, altered or limited

by any law)... be accorded recognition by any Court and have
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full force and effect of law. The Nauru Lands Committee
ordinance 1956-1963 also makes provision for the Nauru Lands
Committee to determine questions of ownership, or rights in
respect of land... in accordance with the customs and
usages of the aboriginal natives of Nauru...[19]

(c) Judgements of Courts

35. The judgements of Courts in some countries have also
laid some basis for the statements of principles with

regards tO customary law. The Kiribatl case of Namori
Kabuati & Others vs. Bauro Tetekal[20] illustrates the
problem as to how far the courts are prepared to treat
custom as authority. Briefly, in this case, it was

contended by the Applicants that the Respondent in bulilding
a permanent house 7 to 10 years previously on the area
reclaimed by the building of the sea wall was in breach of
custom in building a house to the west of a Maneaba and that
the land reclaimed belonged not to the Respondent, but to
the village as a whole.

36. In his declision, Chief Justice O'Brien Quinn, QC stated

that:-
The learned Attorney-General was called upon by me
to address the Court on the guestion of the
application of customary law, and he stated that
the Vice-President of the Land Appeals Panel was
right when he salid that there was nothing here in
practice that could bLe elevated to a custom.
Custom must be certain: it is a consensual
matter. It was not an inflexible rule of custom
that a house should not be built to the west of a
Maneaba. The practice is to allow 1t to happen
under certaln circumstances, 1f a person, for
example, has a certain position in the Maneaba.
These are always consensual matters and not
certain customs. It cannot be said that in no
circumstances can a house be constructed west of
the Maneaba.

37. The principles guiding the Courts about proof as to the
existence of customary law was declared by a Gold Coast
Privy Council judgement in the case of Angu v. Attah. The
rule was that customary law had, in the first 1nstance, to
be proved by calling so-called expert witnesses until by
frequent proof it became soO well established that the Court
would take judicial notice of it[21]. Maude states however,
that "we have much to learn from recent African experience
in perfecting techniques for evaluating the authenticity,




integrity and credibility of Lral traditions, as well as for
interpreting them, until they :re ar least 3s reliable as
those employed 1in the case of written records"(22]. He
further states however, "oral traditions are not transmitted
from generation to generation unless there is a sufficiently
powerful motivation for undercaking suech an onerous  task:
and this did not exist everywhere 111 the Pacific by any
means, though it would appear 1o have done su over most of
Polynesia and Micronesia art least unhrcil fairly recent

times"[23].

38. In ascertaining current Justomary asage, the Solomon
Islands Land and Titles Act makes provision for the Court to
“refer to any books, treatises, reports (whether published
or not) or other works of reference, and may accept any
matter or thing stated therein as prima facie evidence of
the usage 1in guestion unless and until the contrary 1is

proved“[24].

39. There are a number of exanples found 1n Pacific
countries where the guestiun of customary law has come
before the courts and the decisions made can form the basis
of authoritative case law. What needs to be Gdone however,
is to bring together court decisions on customary law from
Pacific countries so that fundamental principles and rules
can emerge not only for the guidance of the courts but also
for administrators and technical officers and the community
as a whole.

V.INCORPORATION OF CUSTOMARY LAW INTO TIHE LEGAL SYSTEM

40. Reference has been made to national Constitutions and
gsome of the statutory provisions 1in several Pacific
countries for the application of customary law. The court
exercising jurisdiction in a mhatter governed by customary
law may be the Lands Appeal Court in Solomon Islands, the
Privy Council in Tonga, Village Courts in Papua New Guinea,
Village and I1sland Courts in Vanuatu, Lands Committiee in
Nauru, Lands Court in Niue, Cook Islands and Kiribatl or the
Land a&nd Titles Court 1in Western Samca. These courts are
usually, but not always staffed by lay magistrates or judges
(the terminology used varies from country tO country.) The
lay magistrate 1is usually held in respect by the community
for his Xxnowledge of local custom and tends to look no
further than himself and his colleagues for sources of
customary law.
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(a) Ascertainment of custom

41. The ascertainment of custom by the court 1s usually a
gquestion of fact and not of law as 1llustrated 1in the

Kiribati case of Namori Kabuati & Others vs. Bauro
Tetekal[25]. In some countries, provision is made 1n law for
the ascertainment of custom by tne court. For example, in

Fiji under the Native Lands Act[26]:-

any dispute arising for legal decision in which
the guestion of the tenure of land amongst native
Fijians 1s relevant, all courts of law shall
decide such disputes according to such regulations
cr native custom and usage which shall be
ascertained as a matter of fact by the examination
of witnesses capable of throwing light thereupon.

42.The onus of proving that a customary rule or practice is
different from the common law lies with the party pleading

the difference. Examples are found 1n cases involving
disputed descent and succession rights to land, or to the
clan headship. Proof of custom 1is usually by evidence of

expert witnesses such as elders, village headman or chief or
evidence supported by the opinion of assessors or other lay
magistrates attending. The Constitution of Vanuatu makesg
the following provision under Article 49 for the
ascertainment of rules of custom-;

Parliament may provide for the manner of the

ascertainment of relevant rules of custom, and may

in particular provide for persons knowledgeable in

custom to sit with the judges of the Supreme Court

or the Court of Appeal and take part in 1its

proceedings.
With customary law and practices 1o some countriées not being
codified, local courts tend to be consistent with thelr own
decisions and principles. For example in cases of disputed
descent in Kiribati a recital of geneology and nmain
historical events are two principle areas of examination,
Iin the Land and Titles Court of Western Samoa, a set of
principles relating to leadership qualities and community
participation will be investigated in disputes of Matail
titles. The important phases of the work of local courts
are reasonably well understood by the local people. Becausa
of the non-codification of customary law the varying
information on customs and practices has been one of the
main reasons for treating polints oEf customary law as
gquestions of fact rather than of law.

43. The problem of ascertairnment and application of
customary law is complicated because most of these laws are
unwritten and reference has to be made to unwritten
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sources. Where custowary .uaw 13 Jiven some protecticn in
statutes, such as those fourdd 1n ke 31lbert and Phoenix
Islands Lands Code, coulda it pe possible thal some of these
may be now out of dJdate as ustomary laws thet either
regulate behaviour or govern _Counservation practices and
management dre undetrgoling wonstant Jhange 7 For example in
Solaomon Islands, the use orf ‘cvorient customary usage' 1n
relation to land provides o Droal spectrum of interpretation
of current custLoi,

(b) $pecial problems

44. Special provlems also arise i communities where there
are two oI more majJor etholc groups, or 1n Jdifferent
indigenous systems of custom, e.gj. Vanuatu, Solomon Islands

and Papua New Gulnea. The guestion arises as toc what and
whose customary law and practices should be recoraed and

applied? #iji's example of a large Indian immigrant
populaticon 1s a case 1n point. would tne recording of
customary law and practices be selected from the more

dominant culture, the indigenous culture, or bcth? There
are a number of examples in the legal systems in the Pacific
where there are separate laws as well as yseparate courts for
'natives' and separate laws and courts for ‘'Europeans and
others'. Little 1is Xkxnown of tne impaci. on the Jjudicial
system 1f an expatriate 1s tried 1n a local 'native' court.
The status of ethnic or religious minority groups could also
pose very practical problems.

45. Because of the reliance on oral evidence for the
ascertainment ©f customary law and practices, in time this
knowledge could fade because of sucial changes and i1ncreased
migration. There are areas of customary law relating to
land and marine tenure which require recognition in order to
give protection to the traditional practices of the local
inhabitants. Conflict between government agencies and local
communities have been Xnown in a number of the Pacific
lslands particularly in the exercising of traditional rights
and ‘government' rights vrelating to the resources in
development prajects. Also too, 1t may bDe that custom as
applied by the local community is hostile to conservation as
found in areas of customary ownership of timber rights,
Technical officers in the field have came up against
opposition and obstacles UTiecause of the significance of
customary rules, rituals and taboos have not heen understood
and their operation overlocked. In this regard, unleas
customary law and practices lias been ylven recognition and
satisfactorily recorded, this will continue to be an area of
conflict and concern.
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46. The questions of language and terwinology need also to
be viewed with serious consideration. It may not simply be
a matter of expression and definition. For example,
ownership right, the right of disposal, or the right of
alienation, may not have the same meaning and implications

in one customary system of law as in another. The danger of
inaccuracies by the use of western language and
terminologies could also arise. The slow development of a

body of customary 'legal' terminologies carries with it the
risk of obscuring the Pacific island sources or overlooking
them altogether with the contlnuea use of western legal
terms.

47. The problem Of the use of customary concepts expressed
in the English language was considered by Chief Justice Daly
of Solomon Islands in the case of LILO & OTHERS v GHOMO[27]
in which he said:-
the problem 1is how can one express customary
concepts in the English language? The temptation
which we all face, and to which we sometimes give
in, 1is to express these c¢oncepts iIin a similar
manner to the nearest eguilvalent concept in the
law received Dby Solomon Islands from elsewhere,
that is the rules of common law and equity. The
result 1s sometimes perfectly satisfactory in that
the received legal concept and the Solomon Islands
custom concept interact to give the expressions a
new meaning which is apt to the Solomon Islands
context... However, other concepts of received
law have not developed a customary law meaning and
the use of expressions which denote those concepts
can produce difficulties of some complexity. This
is particularly so when the customs concept which
they are said to represent are themselves
undergoing modification to fit them to the
requirements of a changing Solomon Islands which
is now concerned not only with the use of land for
subsistence farming but with the sale of timber on
land and enclosure of land for cattle and so
on... For thlis reason,..a Customary Land Appeal
Court... through the experience of the majority of
its members in custom concepts and the legal
experience of its Imagistrate iember, has the
ability to participate in the welding of customary
concepts and the English language in a way which
will not overlay the custom with 1inadequately
modified expressions which in time could result in
the custom giving way to inappropriate and
possibly undesirable concepts of received land
law.




48. Althouuyl 1ndependence in Pooilfio coonlrLes glives  the

opportunity for the re-affirvation and restoration of
traditional institutions and va.rudes iarwo the exwsting legal
system, a large number of new laws e.4. Company  Law and
Laws of Taxation, that nave bLeen leveloped, are not vased or
cannot be based on customary law as cystom 18 not relevant

WD

to all sections of LlLaw. Faor example, <¢lalms  cpade  to
incorporate and base new law on the traditiopal rules andg
concepts such as the customary ownership and rights to
marine, land and coastal resources, 2r the i1ncurporation of
the notions of conservation and manageiment of the resources,
in practice, legal development :s5 still largely influenced
by the laws of England, Australia, New Zealand or
elsewhere. Some laws can be found to be closely copied from
these countries.

49. There 1is no shortage o[ assertlons vy 1ndependent
countries 1in the Paclfic that customary law should be
recognised and applied and 1s part of the legal system. In
practice however, custowmarv law is not applied 1f 1t
conflicts with any Act of Parlianment or it 1s repugnant to

natural justice, equicy and gond consclence. The
recognition and application of costomary law, agaln guoting
Weisbrot, has "little impact on the system”. Perhaps some

of the gaps Dbetween customary laws aiid the existing legal
systems are unbridgeable particularly 1f the task 13 o
produce an integrated system of law based on national goals,
judicial decisions, precedents and unwritten customary
rules. But equally, custom still requlates many peoples
lives in the Pacific even if it does not affect the formal
legal system which may be largely irrelevant or ignored.

50. Lastly, the use of customary law without resorting to

codification does not diminish its effecciveness. The
advantage of non-codification is that it 1s flexible without
becoming frozen and out of date on the law books. On the

other hand, for the ease of modern administration, written
legislation in such areas as land and ftitles has become a
necessity, to protect such customs as, traditional fishing
rights, clan membership etc. To codify customary laws could
be advantageous for the Dbranches of law that require
certainty, but whether the advantages which codification
brings is out-weighed by its inflexibility and rigidity is
arguable as such laws can be altered with comparative ease
by legislation.
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VI. CUSTOMARY AND LEGAL TENURE.

51. The limitations 1in the environment 1n sows Pacific
countries prevents the economny from rising very far above a
subsistence level. Subsistence actlivities are confined
mostly to small scale agricultere,gardening, fishing,
hunting and gathering. Tropical cvclones, floods, droughts,
fresh water shortages, limited land resources in some
countries all play a vital role 1n the lives of Pacific
iglanders.

52. The effective utilization of both land and sea resources
is influenced by the range of traditional conservation and
management practices not only for insurance against food
shortages but also to ensure protection of plants, trees,
animals, birds and sea life which play an important part 1in

almost all ritualistic events. Hience the utllization,
congervation and manayement of resourves is one of the most
complex activities of 1islanders. The number of taboos

surrounding the fisherman and his techniques or the
cultivator and his use of land demands not only a knowledge
and familiarity with the location of the resources, the
habits and  Thabitats of speciee but the Dbasis for
accessibility and utilization is governed by complex systems
of relationships, traditional ownership and rights,

53. When people speak of customary tenure or traditional
tenure Crocombe[28] states that '“they often imply that these
were forms of tenure practiced Dby islanders of those
localities before contact with industrialized socreties. In
that sense, there are no customary or traditional tenures in
the Pacific islands...

what is called customary or traditional tenure in

many parts of the Pacific today may be more

accurately called 'colonial tenure'; a diverse

mixture of varying degrees of colonial law,

policy, and practice with varying elements of

customary practices as they were in the late

ninteenth century after many significant changes

had been wrought on the pre-contact tenures Dby

steel tools, guns which facilitated larger-scale

war fare, population decline, labour recruiting,

increased mobility and absentee right holding,

cash cropping and alienation in the post-contact

but pre-colonial era. With the colonial
era...many pre—-contact Paciflc tenures were
abolished. Traditional tenures were designed for

the non-existence of centralization...and to
operate without written records.
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H4. Teusion caused by 2onfilot oetwaen Justomery law rightis

and the rights ©f the Irown or State 1$ not uncommon in
Pacific countrias. The problen 1s not only juridicial but
alse political, National laws 15 sole  cases conflrnn
cugtomary rights exercised collactively or Lnaiviadually over
iands, forest areas and fishing  Jrounds  and  customary
holders do not generally apply ©wo the State £or  the
recognition of their customary -“1ghiks unless a procedure is
laid down reyguiring them ro do so. A system of reglstration
or licence for the recording of rights, Lnterest or Litle

are some of the procedures laiyd iowrn, but generally, fallure
o follow this procedure does no:t 1nval:date cuastomary
rights unless it is specifically invalidated by law.

55. Vigourous affirmation »f customary rights has been the
pattern in some countries since 1ndependence. In +“anuatu,
the Constitution affirms the rights of ‘custom owners’
through the following provisions 1 the case of lands:-

All land 1in the Republic helongs 1O wndigenous
custom owners and the.r descendalits.

The rules of custom sghall fLorm the basis of
ownership and use of land in the Republic.

Only indlgenous citizens of the Repuplic who have
acquired their land in accordance with a
recognized system of land tenure shall Thave
perpetual ownership of their land[29].

56. When customary rtights are giLven formal recognition 1in
national legislations a se:. of procedures 1s laid down (but
not always) to enable these various rights to Dbe
recognized. For example in F13Ji wilth regards to native
tands, a system of regaistrvation is laid down for the
recording of rights in the Register of Native Lands. In
Rotuma, a system of registration <f rights to land is laigd
down in the Rotuma Lands Act. The Act makes provision for
the registration of any land 1in the Register as hanua ne
kainaga, hanua pau or hanua ne 'on tore and these lands vest
in those persons registered as owners. In the case of
unowned land, such land vests in the Crown[30)].

57. In spite of the recognition of cystomary rights and the
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procedures by which these rights dare recognized 1in the
statutes, in practice, conflicts have dacisen between 'custom
owners' exercising their customary rights, and the rightsg
exercised by the Crown or State, These zre seen where the
Crown alienates land for tnhe purposes of public usage or for
national development projects. It 1s not unusual o find
the number of cases whereby 'custom owners' have protested
the exercise of State rignts (in violation of their
customary rignts) by blocking roads or hnindering 1n sone
other way the entrances 1into development projeccs. The
provocation could arise from the cutting down ©f mangroves
which are the spawning grounds for small sea 1life, the
clearing of medicinal trees and plants or the violation of
sacred burial grounds of ancestors.

58. But soma provisions also exist 1n the statutes for
reconciling custoimary rights with *he -~ights of the State.
Drawing again on the Fiji example, any land requlred for
public purposes 1may be acqulred py the Crown "paying such
consideration or compensation as may be agreed
apon..-"[31]. In some cases, wher# customary ownership
rights and rights of the State cannot De reconciled the
matter can be decided by the Cour:t as 1illustrated in the
Kiribati case of The Attorney-General v. The People of
Banraeaba.[32]

In this case the people of Banraeaba claimed for

compensation from Government for the conversion of

the area called Katibeka into £fish ponds. The
area ILn question was a sea 1nlet with a very
narrow channel. In 1964 the Abaokoro Lands Court

gave the people of Banraeaba permission to bulld a
sea wall across the channel so as to reclaim the
land. Government claimed that although the people
had built a sea wall this was destroyed. The
second sea wall was alsc destroyed but the people
claimed that this did not extinguish their rights
and that they fully 1intended rebuilding the sea
wall. In 1975 The Lands Court Appeal Panel
confirmed that the people of Banraeaba had buillt
sea wall and as a result had acguired rignts over
the area. Government had to pay compensation or
rent for this area.

59. But whenever resources are alienated by the Crown or the
State for public purposes or development projects, n6nog
always are the owners given  due conslideration or
compensation, because the alienation of the resources isg
based on & basically different set of values mnanifested in
the notion of public land. For example, Fiji's 1882 Rivers
and Streams Act 1Introduces this concept and makes the
following provision:-
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Al waters 1n Fiji which (he natives have Dbeern
accustomed to traverse 1n takias or canoes.,. ana
also those waters which are included by the term
rivers by the law of England, shall with the soil
under the same belony (o the Crown and be
perpetually open to the public for the enjoyment
of all rights incident to rivers[33].

60. Traditionally, rivers and streams fronting a village are
generally considered as ’'owned' 1in some cultures oy the
inhabitants of the village. Excluaive oOwnership rights are
claimed either by the chief, or families to .defined areas
such as water holes, mangrove patches, fish traps and
fences, corrals and beds of rivers. But under Fiji's Rivers
and Streams Act, the rights of persons living ln villages or
towns adjacent to rivers and streams are limited to Eull
enjoyment as members of the public, but they can be given
special rights to utilize rivers and streams for ilrrigation,
industry, agriculture and domestic purposes.

€l. Irrespective of legal or customary ownership rights,
Government can possess land compulsorily during public
emergencies or during any calamity that tnreatens the life
or well being of the community[341. 1In addition, any lang
left so called 'vacant' falls under the control of the Crown
or State.

€2. The exercising of ownership rights by the Crown or State
therefore have in a number of cases conflicted with
customary ownership and rights of the islanders to natural
resources whether they be rights to lands, lagoons,
mangroves, fishing grounds, reefs, forests, or the rightas to
the habitats of Dbirds, wildlife and animals. Further
detailed examination in individual countries would reveal
the extent of the effects of conflicting rights on
traditional practices relating to the protection of land and
the marine environment.
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VII. MAIN CATEGORIES OF CUSTOMARY RIGHTS AND PRACTICES IN
RELATION TO LAND AND COASTAL RESQURCES

63. Note has been taken of the various statutes embodying
'rights and ownership according to native custom', 1In some
countries, Pacific 1islanders' claim to these resources are
either exclusive, primary, secondary or mainly rights of
occupation or utilization depending on the customary
system. Exclusive rights are said to be handed down from
time immemorial through ancestral families, spirits or Gods.
The myths, legends and history of the Pacific are rich with
references to their exclusive rights to these resources,
Rights to these resources are genaerally held by all members
of the kin group and where a system of chiefs or headmen
exist the rights to the utilization of these resources are
subject to their discretion.

64. According to Sahlins[35) 'to speculate about traditional
proprietary rights of local kin groups from evidenca
collected 1in present circumstances 1is hazardous'. In his
reference to land in Mocala, Fiji, he states that
the essentlial traditional proprietary privilege
gseems to have been that of cultivation where ones
ancestors had made gardens. A Xkey word 1is
'taukei’, whlich means both ‘'owner' and 'native
occupant' (of a place). It appears that through
repeated clearing and the planting and use of
trees, the rights of an ancestral family to enjoy
a series of gardens ultimately Dbecame, for the
group of descendents who continued use and those
who ‘'stayed with' them, explicit rights to
sections of land. A named group of successors of
an ancestral family...was thus the ‘owner*®' of
several land tracts[36].
Ownership by kin group is limited to the privilege of using
the land for livelihood and therefore their control and
enjoyment of land was subject to the use by relatives for
long or short periods and traditional boundaries of tracts
and kin group holdings were subject to informal expansgion
and contraction.

65. The concept of unrestricted ownership rights to land and
other natural resources 1is not found 1in all customary
systems in the Pacific. Firth[37] in discussing tenure 1in
Tikopia states that all lands held by any members of the
clan is at the chief's disposal. Exercise of authority by
the <chief in order to° guide utilizgtion of economig
resources by his people is seen in the imposition of tapu.
This allows him from time to time to institute a ‘'closed
season' for products and the restriction ig obeyed not only
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by his own clans-men but Dy a.l the peuple who have an
interest 1n land where the tLapu oOperates. However, a
conservation tapu 1s not Inviolable. lf a wman's garden
appears to be concentratea I oan area affected by the
restriction, the man may take coconut and food for the chief
and go to him. This act of notificatlion does away with any
offence.

66. Possession of the property 11 <caci case is validated by
traditional associations which ar=s parctly historical and
partly mythological. Accordiny ko Firth[38] these do not

take the form of a specific: tale which 1s narrated as proof
of title, but comprise a series of 1ncidents which are
interwoven 1nto the general theme of the emergence of ...

soclety. The t:itles are usualliy never gquescioned although
boundaries could be 1n dispute. Various criteria govern the
rights of individuals to natural resources, however flexible
threy nay be . The network of soclal obligations,
relationships and co-operationr through clan and tribal
organizations and backed Dy a system of supernatural
sanctlons, inheritance and ancestral lnterests does not only

render stability but perpetuates the systems of ownership
and rights as the people perceive them lLlrrespective of the
written law.

67. However, the introduction of the concept of public land
Jdeveloped by Colonial administrations has overriden
Zraditional customary rights and practices 1n some areas,
whilst in others the erosion of rights and practices .have
peen influenced bLy commercial emphasis on cash cropping,
wage employment, increased wurbanization and migration,
Therefore the impact on the habitats of wildlife, the loss
of speclies, rare flora and fauna 1is significant due to
increased forest clearing for agricultural or industrial
development projects. Concern for the conservation of
wildlife and rare species has been given protection 1n
national legislations in some countries such as in Papua New
Guinea where under the Fauna (Protection and Control) Act,
wildlife management areas, sanctuaries and protected areas
can be established on land held under customary tenure. In
the case of wildlife, landowners form their own management
committees to make rules to control the hunting of
wildlife. Within designated areas, certain endangered
wildlife, species such as the Birds of Paradise, Salvadori's
Teal and the New Guinea EBagle can only be hunted by
indigenous Papua New Guineans using traditional methods and
for traditional non-monetary purposes.

38. The use of plants and trees for folk medicine, cosmetic
nils, dance customs, handicrafts, canoce building and those
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plants needed for rituals and magic purposes are restricted
during certain seasons and may only be used at a particular

stage of their life cycle. Sometimes, plants growing only
in certain areas <c<an be used for certain specified
purposes. Traditional <techniques of soilil and water
conservation, the management of soil erosion, drainage

systems and agricultural patterns are all influenced by

environmental conditions and social and cultural patterns of

the society. According to Powell~:
the social base on which the traditional
management systems operate LS generally an
intergrated subsistence system .n which individual
roles are assigned and behaviour controlled by
social, political and ritual practices and
obligations to the group as a whole{39].

62. Traditional methods employed for the management of
resources are usually, but not always conservational, for
example, the practice of the taking of mangroves for
firewood thereby affecting the habitat of water-life such asa
crabs and small fish. With the pressures of increased
population and commercial expansion, examples can be found
where traditional methods and practices have bean
overridden. This reduces the effectiveness of traditional
resource management, conservation practices and the
effectiveness of restrictions and taboos. Introduced
legislation in certain areas has also eroded traditional
practices and pays little attention to the whole concept of
restrictions and taboos. There is an inadequate
acknowledgement at present in the existing legal systems in
the Pacific of some of the more useful conservation
customs.



RELATING TO MARINE RESQURCES

VIIL.MAIN CATEGORLES OF CUSTOMAKY SIGHTS ANL  PRACTICES

70. Thne decline in the imporoence i watelr rights in the
Pacific for the last one hundren vears has been Jdue largely
t.o the  shift in  emphasls Frum  pearl snelling and
berch-de-mer trade to 1lntepgsive Cash Sropping and  wage
employment. Water vights Decane less wunportant and there

was less exploltation of the sea. But changing patternas
today has given water vights o =W Llpor tance bgcaase of the
increase in population, the 200 mile excliusive e.onomic zone
and the increasing awareness of rhe marine environment as a

major econowmic¢ resourc:.

71. Increasing urbanization, migration and the emphasis on
commercial practices and according to Johannes(40]) 'several
centuries of contact with continental colonizers' has eroded
into traditional knowledge, skxills and practices, He states,
however, that there still remains an encyclopedic reservoir
of practical sea lore. For exanpls, many island fishermen
know that year after year, a wide range of reef food , fish
agyregate at specific locations two breed at particular
seasons and at particular phases of the moon, or at a
certain period of the year, sea birds, sea snakes, land
crabs, or sea turtles could surface in particular locations
on a fixed lunar, wind and tide cycle. Breeding grounds
associated with such diverse and complex cycles  are
protected by the fishermen of the South Seas., The protection
often taking the form of tragd:itional tabouos. He further
states that-:

in areas where recorded knowledge of local

environment and biota 1s inadequate the knowledge

possessed by amateur naturallsts can play a vital

role in siting protected areas. For the narine

environments of the tropical. Pacific islands, it

is the local fishermen who possgess this

knowledge. Further, their customary patterns of

marine resource use 1s essential in designing

management programs compatidble with local customs

and sentiments(4l)

72. Traditional fishing customs and practices are a useful
means of control as the imposition of taboos towards fishing
in certaln areas in certain seasons 1s important in the
application of the variety 0f measures to conserve and
manage seafood. It 1s therefore 1mportant to understand
customary rights and conservation and management praatices
so that they can be drawn together and reflected not only in



national legislations but in development plans and goals.

(a) Traditional ownership and rights

7. Crown or State ownership and rights Lo marine resources
as presently reflected 1in naticnal LlLegislations in some
Pacific countries has been a source of concern as in somne
cases they directly conflict with traditional concepts,
ownership and rights to these resources, In others,
customary c1ghts to these resources are Obliterated
altogether. Moreover, customary rights to marine resources,
conservational and mangement practices dJdiffer from one
Pacific communlty to another. in Micronesia, the

traditional concepts of ownership of the sea has been spelt
out by Nakayama and Ramp.
The overiding principle for defining rights to the
sea is that proximity detecrmines ownership. That
is, paramount rights in the sea and 1i1ts resources
generally belong to  the nearest island or
atoll[42]

74. They state that the real focus of life 1s the sea as it
provides food and tools and medium tO transport an Llslander

from one cluster of humanity to another. The rhythm of life
is dictated by the sea. The laqoon area and the sea near
the shore are the exclusive property of the 1island or
atoll. The people maintain exclusive rights to all known
adjacent submerged reef areas. The reefs are named and
exclusively owned by particular families, clans,
municipality, island, group of 1islands or atoll. But as one

moves beyond the reef areas, the degree of exclusiveness of
rights in the sea declines.

75. Traditional perception of rights to the sea in
Micronesia 15 described in terms of two zones of rights,
with criteria for defining the bhoundaries of the zonesg

differing amongst the various cultural groups. An island or
atoll malintains exclusive rights in the zone immediately
around it. The Marshallese perceive this zone as extending
as far out as a man can stand and fish. The central
Carolinians perceive this zone to the point where the reef
ecology gives way to deep sea species of Fish; and the

Yapese, Ponapaeans and Palauans extend this zone out to some
vaguely defined point beyond the barrier reef.

76. In the outer zone although the island or atoll has the
dominant rights, those rights are not exclusive. In Palau,
the outer zone 1is said to extend out to a maximum range of



[
~!

homing birds, 75 to 150 males 1in the case of frigate hirds.
Among the central Carolinlans tioe degree of rights within
the outer zone extends towaras btne nexc island to the point
where the rights of the next isl.n ome primary.

77. The Micronesians have 4 invervad spestenm of pnaming seas,
reefs and lagoocns they own 4and ownsrshil rights arve well
respected and little poachLliio by Micronesians 1S belleved to
occur .

78. In other customary systems such as Tikopia, ownership of
the lake and foreshore is regarued s the joint property cof
the four chiefs with the senror chief claiming the legding

right. Use of +he 1lake ror roshing is by virtue of an
individual or groups' relationship tw the chlef. The reef
is not wvested 1n any specifi. ocwnership but  the arees
fronting a village 1is workeo oy the local people.

Proprietry interest 1s claimed where fish corrals are bulit
and maintained by certain groups but this does not bar
others from the use of chem on obtaining permission[43].

79. In writing about customary owneishlp and righis to reefs
in Vanuatu, Peter Taurakoto staces that-;
Ever sgince the lslands were sectled, the rights to
fish around reefs and Lo tand caznoes on beaches
have been regulated by custo. Reef boundaries
were deltermined accordlnyg to where one's ancestors
landed or negotiated and how much land one owned
above high water mark. According to Melanesian
custom, boundaries extended as Ffar out as one can
fish or dive for sghells. Those who do not own a
reef may fish outside DI deep beyend the
boundaries. On Lelepa, there used to be six
villages on the island and the reefs were regarded
as the property of the =six chiefs., On other
islands such as South East Ambrym where reefs are
scarce, the reefs are subdivided and the size of
the division 1include the allocation of single
rocks on the reefs to heads of families. Once
allocation is made, families could only fish off
the rock it had been allocated. Each head of the
family also owns landing rights to the island of
Lelepa, the rights being inherited from
ancestors. Where people are prevented from
landing on their own soll because of the danger of
the reefs, landing places are allocated by the
chiefs[44].
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80. The Fijians under customary law also claim exclusive
ownership rights to the sea, reefs, fishing grounds,
foreshore, and the sea bed. The clan or kin group claim
exclusive ownership not only to all land but alsoc to fishing
rights of its islands. ©Small uninhabited 1islands are also
clan owned. Althougn there 1is no gquestion as to the
exclusive rights of ownership of the marine resources under
Fijian customary law, the situation described in national
legislations differ greatly. 1In the Fiji example, under the
Rivers and Streams Act, already «c¢ited, all rivers and
streams and the soil beneath are vested 1in the Crown for
public purposes thus obliterating any traditional customary
rights of ownership to them. <Crown lands in Fijl not only
include public lands but all foreshores and the soils under
the waters[45].

B8l. Crown ownership of foreshores and soils under the water
has posed special problems for customary ownership to
mangrove areas. According to Baines

the question of rights in mangrove areas 1is

complicated Dby the fact that mangroves extend

above and below mean high water mark[46].
He states that in the case of Fiji under the Deed of Cession
the indigenous race (retained) certain traditional rights
but this was subject to the crucially important rider...'so
far as shall be consistent with British sovereignity'. This
has been interpreted to mean that British tidal law should
prevail in foreshore areas Dbelow mean high water mark.
Fishing rights (not ownership rights) are recognised only in
those areas of mangrove situated below mean high water mark
and no other customary resocurce rights - to mangrove timber,
for instance, have received any recognition.

82. Although under the Fisheries Act the Native Fisheries
Commission has been ‘charged with the duty of ascertaining
what customary fishing rights in each Province of Fij)i are
the rightful and heredity property of native owners ... and
institute inguiries into the title of all customary fishing
rights..."'[47] any one can fish in Fiji fisheries waterg
which 1includes customary fishing grounds. However, for
trade or business purposes, a licence to fish must be
obtained. <Customary rights whether exclusive or primary,
are affected by a registration and licencing system and 1ia
subject to the exclusive rights of the Crown to these
resources.

83. The customary concepts of ownership and rights to marine
resources and the varying conservation and management
practices relating to the protection of the coastal and
marine environment in the different countries in the Pacific
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have been selected as examples to glive broad indications of
legal development in the Pacifiyrc and the current
contributions of customary law and practices to development
trends.

84. What is really in question :s whether customary rights
and practices ralevant to the coastal and marine environment
are adequately reflected in existing national legislation
and whether they are implemented. The critical 1issues
underlie the concepts of ownership and rights of the Crown
or State. and the traditional customary concept of ownarship

and rights to these resources. Added to this are the
non-customary private rights of the freeholder and
leaseholder to thase resources. Unless these 1asues are
reconciled, conflicts will continue to arise whether it be
in fisheries development projects, the extraction of

minerals from the seabed or the clearing of swamp land for
health and sanitation reasons. .

(b) Legislation

85. However, bodies of legislation do exist in some of the
countries which give protection t©c the marine environment.,
For example, the Marine Spaces ct of Fiji, the Marine
Resources Ac¢t of Nauru, the Delimitation of Marine Waters
Act of Solomon Islands, the Conservation Act of the Cook
Islands makes provision for the protection, preservation and
exploitation of the warine environment of the exclugive
economic zone and the conservation and managemgnt Of
fisheries resources.

86. The Fisheries Regulations of Fiji contrale the uvae of
fish fences, nets, poison; and protects turtles, crabs,
shells, porpoises and dolphins. The Trochus Act of the Cook
Islands prohibits the fishing for trochus shells without a
licence within tha three fishing reserves of Ajtutaki,
Palmerston and Manuae. In Tonga, the Whale Industry Act
provides for the protection of whales from being caught,

wounded, killed or taken and in 1978 an indefinite
moritorium was imposed on the catching of the humpback
whale. Provision 18 also made for a total ban on turtle

catching during the designated breeding seasons. Tonga also
has five designataed wmwarine national parks 1in which all
lagoon life, coral, and beach sands are fully protected.

87. In general, traditional! conservation and management
practices relating to marine resources are primarily to
ensure the availability of subsistence foodstocks and for



rituals and ceremonial purposes. Protection is by way of
taboos during closed seasons and restricticns 1in certain
fishing grounds particularly during breeding periods; and
taboos that apply to certain comnunities or families €rom
eating certain forms of marine life such as turtles, sharks
or certain species of fish or shell fish although these
restrictions are not altogether associated with conservation
practices but also with rituals and magic.

IX. CONCLUSION

88. It is obvious that further research will be of great
value to advance our understanding of the role and scope of
customary law and practices relevant to the environment in
the process of change. Some progress has been made in
environmental studies in the Pacific islands through varipus
writings and conferences as the Pacific environment becomes
more important politically and economically.

To the Pacific Islander, his environment is a

resource, a homeland and a means of identity. 1t

is all this and more to an islander, and the depth

of his attachment to his environment 1is not easy

to measure. And what happens to his environment
i1s very muych a matter of Xeen concern to an
islander, particularly those on very small

islands, with strictly prescribed resources[48].

89. A number of writers have implied that the problems
facing the people of the Pacific today arise from the
processes of social, economic and political changes but thact
these processes have also solved some problems that have
existed Dbefore. Some go further and state that Pacific
people can solve many of their problems of adapting their
culture to the needs of modern ¢times by abandoning or
modernizing their traditional land tenure systems, communal
obligations, customary rights to the marine environment,
ritual and tabocos in order to compete with the outside world
and progress towards a richer commercial economy,



90. According to Lasagal49) trnese statenentis are not new,

nor are they difficult tc make. What 1s more Jifficult to
spell out 1s 1its implications i detall especially as 1t
effects groups and Lnter~-personal relations, social

structures and value systems, use of time and resources,
local leadership and the peoples view Of themselves and the
world around them. Customs, comuunat living and traditional
systems are seen as serious threats to development. As if
Pacific 1islanders have no development theory 1n thelr own
environment, development potentials only related to a
moneterized econamy is encouraged. This however, does not
develop the full basis for the people to attain a good and
satisfying quality of life.

91. An attempt has been made to define the basic elements
and the relationship that exists between the traditlonal
systems of law and practices witn specific references to the
environment and the various statutes within the existing
legal systems and the conseguences of this relationship. A
brief view of the existing legal systems has been given to
dispel the views generally held that Pacific islanders Llive
within a simple system. Ir 1s not so simple when one
considers not only the i1nterlocking systems of 1nherxited law
but also the complexities of traditional law and practices;
the practical problems that surround State or Crown
ownership rights and ownership rights and practices in
customary law. This 18 a critcal area as it directly
affects man's relationship to the environment, The
different status accorded to customary law in national
constitutions and the status accorded by the courts to
customary law; the problems of interpretation and the use of
western terminologies and language) the difficulties
involved in the ascertainment of customary rights to marine
resources such as the rights to reefs, lagoons, fishing
grounds, foreshore and mangroves; the registration of rights
and the consequences of alienation by the Crown or State.

92. Several legal statutes have been selected for
examination but on their own their value is limited without
indicating in practice the extent of their operation. With
newly independent countries it would be difficult to assess
at this stage the implications and operations of recent
legislations such as the land legislation in Vanuatu and its
effect not only on the customary law system but on the
society and national development goals.

93. However, economic changes affecting customs and
practices would indicate the necessity for careful
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examination of both the existing law and the traditional law
and practices. Development 1issues affecting traditional
water rights in relation to hydro electricity; the value of
bait-fish in-shore; tuna fishing within the exclusive
economic zones; beachside communities and their customary
rights to the sea and the future 1ssues of wave power
development are some areas where congiderable conflict may
arise.

04, In spite of the changes brought about in the written law
to regulate or obliterate some of the basic customary law
and practices of the people, the complex traditional systenms
of environmental wmanagement tend to continue regardless of
these changes. The existence and c¢ontinuation of the body
of customary law and practices not only serve to maintain
tradition, but can also be effectively linked into the nexus
of developnment and protection of the environment. The
integration of traditional environmental management lawa
into the arena of the legal and economic gsystems needs to be
examined in orderx to produce a more comprehensive
environmental protection package for the Pacific. Customary
law, practices and institutions cannot yet be replaced py
written legislations, administrative directions and formal
courts as customary law continues to be

the primitive counterpart of a Record Office in

which parchment has not yet replaced the wemory of

men{50].
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